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Tom it .
Phiin 161 cde sdng ché mong doanh nghi¢p dugc tao ra boi nguisi lao dgng. Cau hoi g
ddt ra la trong tniong hgp nao sing ché dugc tao ra boi ngui lao déng se thugc 124 n_gllﬂ!
st dung lao dgng va mimg hop nao s thugc vé nguisi lao dgng? Quy dinh aia Lugt 5"
hite (' g ndm 2005 (sita d6i, b8 sung nam 2009 va 2019) vé vdn dé nay vdu cont
whitu diém bt cdp cin thiét phdi duge sita déi. Trén co so nghién i phdp ludt aia migt
56 nutse phdt ién nhut Phdp, Drie, Anh va Hoa Ky, bii viét dua ra nhamg kinh nghi¢m
cho phdp ludt Vigt Nam dé hodn thign quy dinh nay.
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Abstract
Iy enterprises, the majority of inventions are created by employees The question is in what
] the patent rightsbelong to the employer? The provisions of the V
2005 Intelleaual Property Law (anended in 2009 and 2019) on this issue still have

tany sk ings. Through hing legal provisions of some developed countrics such
as France, Genmany, the United Kingdom and the United States, this article offers some
perience to improve Vi Intellectual Property law on this matter.
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1. B4t cap ctia Luat S& hitu tri tué nam 2005 (sira d6i, b6 sung nam

2009 va 2019) ve xdc dinh quy2n sé hau d6i véi sang ché do nguoi

lao dong tao ra
Theo diém b khodn 1 Pigu 86 Luac S& hau trf tué nim 2005 (sia déi,

b3 sung nam 2009 vi 2019) ¢hi 6 chuc, c4 nhan diu tu kinh phi, phuong tén
vit chit cho tdc gid dudi hinh thic giao vige, thué viée c6 quyén ding ky sing
ché, urilf oruidng hop cic bén 6 thoa thusn khic. Theo quy dinh ndy, néu mot
ngudsi dude dau nt kinh phi, phusng tén vic chit dé thuc hién mot nghia vy
nghién cu th sing ché - két qud cda qud winh nghién cdu dé - s¢ thude ve
14 chuic, cd nhan da diu r. Vi dy, mét nha khoa hoc duge mét cong ty duge
pham dau ot kinh phi, phuong tién vir chit dé thuc hién mot du dn nghién
cuu digu ché ra mét loai thudc chita benh. Trong midng hep nay, sing che
mén thudc v cong ty duce phim va ho ¢6 quyén nop don dang ky. Trong
khuon khé doanh nghiép, sing ché dugc thuc hién bai ngudi lao dong khi
thytc hién mét nhiém v, mét cong viée duge giao hoic dugc thue bdt ngusi
st dung lao dong sé thuoe vé chinh ngussi sir dung lao dgng. N6i cich khic,
ngudsi sut dung lao dong wd thanh cha s8 hau sing ché va co quyén ding ky
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déi véi sing ché mén. Ngudsi lao dong sé duge hudng cic quyén nhan than
déi vdi sing ché. Cu thé, ngud lao dong c6 quyen duoc ghi tén a tdc gid trén
biing doc quyen sdng ché v trén cdc tai liéu cong bo, gidi thiu vé sing ché.
Quyén nhin thin cta téc gid sing ch€ duge quy dinh t@i Ditu 122 Lujt S
hotu & fué nam 2005 (stta déi, bé sung nim 2009 va 2019). Ngoai ra, ngudi
lao déng 12 tic gid sing ché con duge nhan thir lao theo quy dinh tai Pigu 135
Lujt S6 hiu trf tué nam 2005 (sita dd1, bd sung nim 2009 va 2019).

Cau héi duge djt ra | néu sing ché duge ngudi lao dong 1o ra ngoat
pham vi céng viec dugc giao, dugc thué bai nguds sit dung lao déng thi sing
ché d6 sé thuge ve ai, ngudi lao dong hay ngudi st dung lao dong? Luac
S6 hitu tri e nam 2005 (sta déi, bé sung nam 2009 va 2019) chua dua ra
hudng gidi quyét trong trudng hgp nay. Vi du, sing ché duge ngidi lao déng
tao xa khi khong dugc giao nhi¢m vu béi ngusi st dyung lao dong nhung lai
dugce thyc hién nhd vao viéc sit dung cdc phuong tén ky thuat, co sd vae
chit ctia doanh nghi¢p hay nhd vao viéc sit dung tut li¢u do ngudsi str dung lao
dong cung cip thi sé thugc ve ai? Tren thuc tf, ¢6 nhieu tinh hudng khic c6
thé xdy ra nhung lai chua dugc phdp lujt dy liéu. Day ro rang Ia mot bt cap,
mot “16 hdng” vé ché do phap ly dé1 véi sing ché do ngusi lao dong to ra
trong phdp luit s¢ hiru e rué Viét Nam cin phai dugc hoan thién.

2. Quy?n s hitu d6i véi sang ché do ngudi lao dong tao ra tai mot
$6 qudéc gia thuoc hé théng dan luat
2.1. Quyen so him doi voi sang che' do nguoi lao dong tao va tai Cong hva Phdp

O Phip, ché do phdp Iy vé séng ché do ngudi lao dong tao ra dugc quy
dinh tai Pieu L.611-7 Luit S& hitu o té (Code de la Propriéte Intellectuelle -
goi dt 12 CPI). Ludt nay phan biét ba loat sing ché do ngudi lao déng tao ra
wong ung véi cdc ché do phdp ly khic nhau: inventions de mission (tam dich:
sing ch€ theo nhiem vu ducc giao), inventions hors mission attribuables (tam
dich: sing ché ngoat nhiém vy dugc giao va ¢6 thé thudc v& ngudi stt dung
lao dong) va inventions hors mission non attribuables (tam dich: sing ch¢ ngoai
nhiém vy dugc giao va khong thugc vé ngusi sit dung lao dong).

Sdng ché theo nhiém vy dugc giao (inventions de mission) 1a “nhiimg sdng ché
do nguwsi lao dgng tgo ra trong khi thuc hign mgt nhicnt vy sdng ché duge quy dinh trong
hgp dbng lao dpng, hodc frong qud trinh thuc hign cong viée duge ngudi sit dung lao dgng
giao mgt cdch 15 rang”.! Theo Didu L.611-7, cdc sdng ché nay s¢ thude v& ngusi
stt dung lao dong, Niéi cich khidc, chinh ngusi sit dung Jao dong sé rd thanh
cht 56 hau ngay it diu (tilaire ab initio) d6i vér sing ché. O day, chuing ta ¢é
thé thiy ring ngudsi st dung lao dong ducc hudng toan bo cic quyén ctia chiy
56 hutu d61 véi sing ché phét sinh mét cich e tiép tir viec ngudi lao dong
thuc hi¢n nhiém vy sing ché da dugc théa thugn trong hop dong lao déng?

! Bitu L.611-7-1 CPI
2 Jérome Passa, Droit d: la propriété industrielle, Lextenso, Tome 2, 2013, . 303.
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Ngay ci khi wong hop ddog lao dong khong quy dinh nhung ngudi lao dovg
di o ra sing ché theo nhiém vy dugc giao trong qud tinh lam viec du sing
ché cang thugc ve ngudi st dung lao dong. Theo Dieu L.611-7, nhién ""
sdng ch€ mi ngudi lao déng phai thyc huén ¢6 thé 1a nhigm vy chusng xuyen
hoac mm thai. Trich nhi¢ém cda nguds sit dung lao dong 1 phi ching minh ¥
ton tai ctia mot nhiém vy sing ché ma ngudsi lao déng dang bi rang buoc.® Mot
théa chujn bing van bin hay bit et cich thiic ndo khdc cho phép xic din?
mot nhiém v sing ché gin véi nghia vy trong hop dong cia ngudh 2o dong
déu ¢6 thé rd thinh chung cu. Trong tdng hop sing ché do ngusi lao dong
120 12 thugc vé ngudi st dung lao dong thi ngudsi stt dung lao dong budc P}_’aj
i cho ngudi lao déng mort khoin thd lao bé sung (rémunération supp/émfﬂ’”"f)
dugc xdc dinh bési théa udc lao dong cip thé, hop dong lao dong hay bing Mot
vin bin khic ¢6 si thda thuan gida ngudi lao dong va ngudi sit dung 1ao dO'nE-

D6 voi cic sing ché duge thyc hién ngoai nhiem vu dugc giao ﬁ"””’”"”f
hors wission), chinh nguai lo dong di ;o ra séng ché dugc thita nhan la cha thé
quy2n ban diu cda sing ché (iitlaire ab initio) chut khong phii nguti st dung
lao dong. D6i voi nhiing sing ché nay, phip lujt Phip chia thanh hai loai: ()
sdng ché ngoai nhiém vy dugc giao vi ¢6 thé thue vé ngudsi sit dung lao dong;
(ii) sdng ché ngoai nhiém vy dugc giao va khéng thuodc ve ngusi sit dung lao
dong.

Sdng ché ngoai nhién vu dugc giao va cd thé thuoc vé ngusi sit dung
lao dong 1A nhung sing ché do ngudi lao dong tao ra trong céc trudng
hop sau:

Myt la, trong qud trinh thuc hign chsic nang, nhigm vy aia minh: d6 I udng
hop nguiti lao déng khong duge giao mot nhiém vy séng ché cu thé, nhung
ong qud trth thuc hi¢n nhimg chic ning, nhuém vy cva minh do hgp
dong lao dong quy dinh di o ra mot sing che!

Hai la, trong linh v hoat déng cia doanh nghiép: linh wyc hoat dong cta
doanh nghi¢p & diy duge gidi han & hoat dong thuc su ma doanh nghiép
dang van hanh. Vi du, mot quy trinh mdi, mot thiét bi lan mgc mdi st dung
cho mdy in duge sing ché rong mot doanh nghiép sin xuit mdy in;® mot bo
phanh mé1 danh cho xe €6 14 trong ldn ducgc sing ché ra trong mot doanh
nghiép sin xust xe thy, xe ben. ..*

* Jean-Paul Maran, Dro des mventions de salani, Licec, 3¢ 6d., 2015, rt 24; Xem thém: Cq
Toulouse, 2 i , 22 Mars 1999, Juris-Data n* 1999-041449.

Enc A Capriols & Asoas, “Le régme des créanons salndes @ panomama et solutions™,
Janvier 2008 (Tam dich. Enc A. Caprioli & Cong sv., "Che dg vé sing 130 cda ngudi 1ao dong:
todn cinh va gia1 phdp”, thing 01/2008), hup://wwiv.caprioli-avocats.com/publications/43
propri lecruelle/1 17-re ions-salaricss, ruy cAp ngdy 10/12/209.
CNIS, 10 janv. 1983, aff. 82-3 : Dossiers Brevets 1984, I 7 (Tam dich: Uy ban quéc gia v
sing ché cia nguin lao dong, 1070171983, (o s6 82-3. H s0 sing ché 1984. 1, 7)

“ CNIS, 21 janv. 1983, aff. 82-4 * Dossiers Breves 1984, I, 8 (Tam dich- Uy ban quéc gia v
sing ché cila nguds lao dong, 21/01/1983, 1 6 82-4. HO 50 sdng che 1984, 1. 8).
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Ba la, nho vio nhiing kién thic hay nhd vao vige s dung nhang thiét bj kp thugt
ddc this hay nhing do ligu dugc cung cp béi doanh nghiép.

Trong ba tmutng hgp trén, sdng ché trudc tién vin thugc ve chinh ngusi
lao dong. Tuy nhién, ngudi sty dung lao dong cé quyen doi hoi ngusi lao
dong phai chuyén giao quyen s& ht hoc quyén sif dung mot phian hosc
toan bo cic quyn gin véi sing che d6.” Tréch nhiém chiing minh sing ché
thuée mot trong ba truong hep trén diy I mdch nhi¢m cia ngudi sa dung
lao dong® D6 lar ngusi lac déng phdi duge nhan mot khodn nén hep ly
(juste prix) theo phuong phdp c6 dinh hay phudng phip ty le.> Digu L.611-
7 quy dinh ring ngudi st dung lao déng ¢6 guyen lya chon yéu cau ngudt
lac dong phii chuyén giao toan by hoac mot phin quyén déi voi sing ché.
Trong mudng hgp thu nhit (chuyén giao toin bo), tit ci cic quyen ti sén
gin vdi sdng ché¢ dugc chuyén sang cho ngusi st dung lao dong. Heé qui a
ngudi st dung lao dong sé trd thanh chi s& hitu sing ché. Trong mudng hop
thu hai (chuyén giao m¢t phin), ngusi stt dung lao dong dugc nhan mot li-
xang khai thdc sing ché chit khong c6 quyén sé hitu. Ngusi lao dong tic gid
sdng ché vin la chi s6 hiw sdng ché rong mudng hop nay. Nhu vay, c6 thé
thdy dugc ring phép lugr Phdp phan bi¢t cdc sing ché dugc thyc hién theo
mot nhiém va dugce giao véi céc sing ché khic dé tir d6 phan dinh quyén.

Cuéi ciing, sing ché ngoi nhiém vy dudc giao va khong thugc vé ngust
stt dung lao dong 1 sing ché dugc ngusi lao dong tao ra ngodi nhiem vy duge
giao, khong thuge chic ning, nhiém vi etia ngudi lao dong, khong thuoc
linh vitc hoat dong ctia doanh nghiép vi cting khong nhd vio viée sit dung co
56 var chir, phuong tién ky thuse hay nhitng di béu duge ngudi sit dung lao
dong cung cip. Do viy, nhiing sing ché nay dusng nhién thudce vé ngudi lao
dong. Do d6, ngudi sit dung lao dong khong ¢6 quyen buée ngusi lao dong
phii chuyén giao cho minh.

2.2. Quyén sé hau doi voi sing ché do nguvi lao dgng tao ra tai Cong hoa
Lién bang Pric

3P, quyen déi voi sing ché do ngusi lao déng to ra duge didu chinh
béi mot vin bin Juat djc thy, dé I Lugt v& Sing ché ena ngudi fao dong
(Gesetz iiber Arbeitnehmererfindungen - goi tdt Ia ArbnExfG) nghy 25/7/1957,
duge sita d6i, bd sung bdi luit ngay 24/6/1994.1°

Lujt vé séng ché ctia ngudi lao dong phan biét hai loai sing ché do
Jacques Lameu, “Le régime juridique des inventions de salanés en France”, Joumal Patent,
Japan Patent Attomney Association (JPAA), Tokyo. Aprl 2016
Annales de a propnété indusmielle, arnsnque et bugéraice, Paris, 11 sept 1996, tr. 136
*  Phuong phip c6 dinh (méthode forfaitaire) nic Ta phusong phdp diing dé xic dinh mo s6 ten ¢8

dinh ma ngud lao dong duge nhin. Con phuong phip 1y L¢ (méthode proportiannelie) xdc dinh

$6 utn ngudi 120 dong duoc nhan can cd vio phan tram (%) coa s6 nen ma doanh nghiep km
loi ducc tf vige sif dung, khai thdc sing che hay 36 ben thu dugc tif viée li-xang sing che.

©  Tham khio bin g6c bing téng Ditc i dia chi: htrps://www.geserze-n-internet de/
bundesrecht/arbnerfg/gesamt.pdf, truy cap ngay 12/12/2019.
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nguoi lao dong tao ra: sing ché theo nhiém vy (diensterfindungen) va sing ché
wi do (freie efindungen)."

Sing cbé theo nhiém vy (diensterfindungen) fa nhiing sing ch¢ dutc @o
ra tit viéc thyc hién hoat dong nghe nghiép ctia ngutsi lao déng wong doanh
nghi¢p (nhu thyc hién mot cong viée xdic dinh mong khuon khé cia hap
dong lao dong hodc mét nhiém vu duge giao bdi ngudi st dung lao dong)
va nhimg séng ché€ dugc tao ra chia yéu dua trén nhing kién thic hay nhing
phuong tién vt chit ky thuat do ngudi sit dung o dong cung cip. Diy
chinh la déu chi quan trong dé nguai str dung lao dong thiét lap quyén cia
minh déi véi sing ché do ngudi lao dong tao ra.

Khic véi phdp luat Phip, theo quy dinh cia phép luje Dric, ngudi lo
dong luon 1 chi s6 hitu ban diau (@b initio) ctia sing ché do minh o ra. Tuy
nhién, d6i véi nhing sing ché theo nhiem vy, ngudi s dung lao déng cé
quyén yéu ciu ngudi lao déng bit budce phdi chuyén giao cho minh. Cin
nhin manh day I quygn ciia ngudi sit dung laoc dong. Sdng ché theo nhiém
vu (diensterfindungen) sé trd thanh sing ché wi do (freie erfindingen) kb ngudsi sit
dung lao dong tuyén b tit bé quyén ciia minh bing vin bin. Trong mutng
hop ngude lai, ngudi st dung lao dong ¢é quyén yéu ciu ngudi lao dong
chuyén giao (toan bo hoic mét phin) sing ché cho minh. Ddi lai, ngudi sit
dung lao dong phdi trd mot khodn thii lao tuong xing (vergiitung).

DBizu 4 Luje vé Sdng ché ata ngudi lao déng st dung thuit ngir “freie
erfindingen” (tam dich: sing ché n do) dé phan bi¢t vai “diensterfindingen” (tam
dich: sing ché theo nhiém w). “Sdng ché nd do” dugc hiéu I nhiing sing ché
khong phii “sing ché theo nhiém vu”. Cich got “sing ch¢ nr do” phan dnh
duse ban chit alia loa sing ché nay. Béi nhong sdng ché nay ducc thic hign
ngoAi kit ci nhiing nhiém vy duge giao, ngoai chuic nang nhiém v cia nguts
lao dong theo hgp dong lao dong cang nhu khong cé mdi lién hé nao véi
doanh nghiép. Day chinh la tén chi quan trong dé thita nhan quyen s hiu ctia
ngudi lao dong déi véi sing ché loai ndy.

3. Quyen s6 hiru d6i vdi sang ché do ngusi lao dong tao ra tai mot

s6 quéc gia thudc he thong thong luat

3.1. Quyen s& hitu d6i vdi sdng ché do nguvi lao dgng tao va tai Vitong quac Anh
Tai Anh, quyén dé vdi sing ché do ngudi lao dong to ra (enplopees’

inventions) dugc ditu chinh bi Luat vé Sdng ché nam 1977 (Patents Aa 1977).

Luit nay da dugc stra di bd sung bdi Lujt vé Ban quyén, kiu ding cong

nghiép va sing ché nam 1988.

" Dieu 4 AsbrErfG. )

15 Tham khio bdn géc bing tiéng Anh trén trang web clia T8 chuc S5 hou i e thé mer
WIPO car dia chi: hep://vwww.wipo nt/edocs/lexdocs/laws/en/gb/gh2 1 en.pd, truy cip

ngay 1271272019, Ché d phdp ly vt sing chd do ngut lao dong tao r duoe quy dynh @
Ditu 39 dén Dito 43 cvia Luat ndy.
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Theo Luat nay, sing ché sé thugc v ngudi sit dung lao dong néu chiing
dugc tao ra rong qud tinh ngudi lao dong thuc hién nhing cong viéc binh
thudng thugc chuc ning, nhi¢m vu ctia ho hay trong qud tinh thic hien
nhiing cong viéc khong phdi 1 nhing céng viéc binh thusng thuoc chuc
ning, nhi¢m vu nhung lai duge giao mét céch ré rang. Chung ta 6 thé goi
nhung séng ché nhu viy I sing ché theo nhiém vy. Day chinh la téu chi
dugc ghi nhan ong luic Anh dé xic dinh quyen sd hitu ca ngudi st dung
lao dong déi véi sing ché do ngubi lao déng tao ra. Quy dinh ctia phdp luat
Anh c6 diém nrong dong vdi phdp luat Phdp va Duc vé tiéu chf phan dinh
quyen d6i vdi sing ch€ do ngudi lao dédng tao ra trong doanh nghiép. Tuy
nhién, diém khdc biét 1dn gina cdc hé théng phip lugt ndy lién quan dén quy
dinh vé quyén ducc nhin thit lao ctia ngudi lao dong tic gi4 sing ché. Trong
khi phdp luac Phdp va Puic rang buc nghia vu o thi lao ctia ngusi sit dung
lao dong cho ngudi lao déng thi phap luat Anh lai quy dinh rit khic vé vin
de nay. Cy thé, theo Dréu 40 UK Patent Act, ngudi lao dong ¢ thé nhan
dugc mot khodn thit lao dugc x4c dinh theo Digu 41 vér digu kién phai nop
don yéu cau len Co quan v s¢ huu trf tu¢ Viong quéc Anh (UK Intellectual
Property Office - IPO) hoic yéu ciau Toa 4n gidi quyée nhung phdi cung cip
chiing ¢ chiing minh rling ngusi st dung lao dong da nhan duge mot “loi
ich ding ké” (an outstanding benefit)'® do viéc sit dung, khai thic sing ché. Day
la mét quy dinh rdt bit Igi d6i vdi ngusi lao dong 1a tic gid séng ché bdi trén
thyc t€ viéc chiing minh nay I ditu khong he dé dang.

3.2. Quyen so hira d6i voi sdng ché do nguvi lao dong tao va tai Hop ching
qudc Hoa Ky

Tai Hoa Ky, khong ¢6 lugt diéu chinh v& sing ché cia ngudi lao dong.
Hau nhu chi trong linh vifc c6ng va trong nhang théa thuin hgp tic nghién
cuu gitta cdc co quan lién bang véi cc trudng dat hoc, cdc doanh nghi¢p maér
¢6 quy dinh di¢u chinh lién quan dén sing ché ciia ngudi lao dong cung nhu
viéc thanh todn thii 1a0." Trong linh wvite tu, do thiéu nhiing quy dinh & cap
lién bang cong nhu tiéu bang nén nguyén tic af do hop dong dugc dp dung
triét d&. Trong da s6 cdc trusng hop, ngudi lao dong khéng c6 quyén sé hau
d6i vdi sing ché do minh tao ra trong cong viéc. Quyén s§ hou thudng sé
thuéc veé doanh nghiép ndi md ngudi lao dong lam viec.

Trén thuc t€, quyen s8 hitu sing ché do ngudi lao dong tao ra dugce xic
dinh dya én hop dong gita ngusi sit dung lao déng va ngusi lao déng hojic
dya trén hoc thuyét “hired to invent” (tuong wt véi nguyén dc “work made for
hire” dugc dp dung trong linh vigc bin quyén ta Hoa Ky). Theo hoc thuyét
B Ditu 30 UK. Patencs Act - Th lao cho nguist lao ddag dé1 vdi moe <6 sing che.
¥ Jean-Paul Martin, (ldd, tr. 255.

- Robert P Merges, “The law and economucs of employer inventions”, Havard Jountal of Law

and Technology, Vol. 13, No, 1, 1995, tr 2.
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ny, mot ngudi lao deng ducc doanh nghiép thue dé gir quyét moc v dé 120
46 hay dé thyc hién cong viéc sing ché rong mot linh vige nao dé sé bl {Uﬁ
quyén s& htiu d6i véi sing ché do minh tao ra ngay ¢4 khi khéng cd hop dong
bing vin bin. Gisng nhu nguyén tic “work made for hire”, Toa 4n cong xem xet
nhitu yéu 6 dé€ xdc dinh lieu ring ngudi io dong cd duac thué dé sing ché ha):
khong. Tuy nhién, khic véi “work made for hire”, hoc chuyét “hired to invent’
bu¢c nguti lao dong phai chuyén giao bét ky séng ché nao c6 duge !mﬂg_qUé
minh lam viée cho doanh nghiép.* Nhuf vy, theo hoc thuyét nay, ngudi 120
déng da duoc doanh nghiép i luong dé hm wiée theo hop dong lao dong nen
nhiing sing ché do ho tao ra trong qud trinh Ixm viéc @i doanh nghi¢p, cro‘ng
thdi grian lam wiéc, sé thude vé ngusi sif dung lao dong. Trong trudng hep n?‘?’,
ngudsi lao dng - tic gid sing ché di dugc trh cong dé sing tao, dé cdng h{en
cho doanh nghiép nén ho s¢ khong nhin dugc them mot khodn thu lao nao.
Tuy viy, hoc thuyét nay vip phii syt chi trich vi tinh thuc dung ciia né.

Do thiéu nhing quy dinh phip lujt digu chinh trong linh vic niy nén
cdc doanh nghiép thudng xay dung digu khodn vé sing ché do ngudi lao
dong tao ma rong hgp dong lao dong, bao gom digu khoin x4c dinh muc
thtr lao b6 sung tma cho ngudi lao dong trong trusng hep he o ra séng che
mang a1 nhigu gid tri v rojt kinh t€ cho doanh nghi¢p. Digu nay ¢é ¥ nghia
ghi nhin sy sdng tao cda ngudi lao dong cong nhu khuyén khich ho dép e
a0 ra nhitng séng ch€ hu ich cho doanh nghiép.

4. Bai hoc kinh nghiém cho Viét Nam

Theo quy dinh cta Luat S6 hitu 7 tu¢ nim 2005 (stra déi, bé sung
nam 2009 va 2019), diém b khodn 1 Ditu 86 la cin af phdp ly dé phan
dinh quyén gita ngudi lao dong va ngusi sit dung lao dong d6i véi sang ché
do ngudsi lao dong 1o ra. Theo d6, sing ché do ngudt lao déng tao ra theo
ohiém vy duge giao, dugce thué bér ngusi st dung lao déng (c6 diu tu kinh
phi, phuong tén vit chif) se thuge v& ngudi st dung lao déng, trit rudng
hop cdc bén c6 thoa thuin khéc. Tuy nhién, quy dinh nay khong mang tinh
bao qudt do chi méi dé cap orudng hop sing ché do ngudt hao dong tao ra
theo nhiém v dugc giao, duge thué va duge diu tu kinh phe, phuong tén
vit chit. Nhing musng hop khdc thi Luat Sé hou of e nim 2005 (sta d6,
b sung nam 2009 v2 2019) khong quy dinh, ching han cutng hop sing che
do ngud lao dong tzo ra khong theo nhiém vy duge giao.

Trén co s8 nghién cun phdp luit nude ngodi, wc gid de xust hudng
hoan thién quy dinh ctia Luat S6 hitu trf tug nim 2005 (stta déi, bS sung nim
2009 va 2019) lién quan dén viéc phan dinh quyén déi vdi sing ché do ngui
lao dong o ra nhu sau:
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Thit nhat, sﬁng ché do ngui lao déng tao ra trong qué minh thye hién
nhi¢m vu duge giao trong hop ddng lao déng, hoic trong qud minh thuic
hién cong viec dugc ngudi sit dung lao dong giao mot cich r6 rang sé thuoe
V& ngusi stt dung lao déng. Tuy nhién, nguai sit dung lao dong phii a thi
lao cho ngusi lao déng theo quy dinh tai Digu 135 Ludt S8 hitu trf tu¢ nam
2005 (st doi, b6 sung nam 2009 va 2019).

Thst hai, sing ché do ngudr lao dong ta0 ra khong theo nhiém vu dugc
gao béi ngudi st dung lao dong nhung thudce chic ning, nhiém vu ctia
ngudi lao déng hoic nhd vio viée st dung kinh pht, ¢o 6 vét chit, phuong
tén ky thuat hay n1 liéu dugc cung cip bdi doanh nghiép sé thude v ngusi
lao dong. Tuy nhién, ngusi lao déng sé phii chuyén giao sing ché khi ngusi
st dung lao dong cd yeu ciu. D8i lai, ngudi st dung lao dong phii té cho
ngudi Jao dong mot khodn dén dén bi itong xung.

Thit ba, sing ché do ngusi lao dong to ra khong theo nhiém vu dugc
giao trong hop dong Jao dong hoic trong qué trinh am viée, khéng sit dung
kinh phi, co s& vat chdt, phuong tién ky thuat hay fur h¢u duge cung cip boi
ngudsi st dung lao dong sé thuoe ve ngusi lao déng. Nguai sty dung lao déng
khong ¢6 quygn budc ngudi lao dong phii chuyén giao sdng ché do ho tao
ra rong trudng hep nay.

Viéc hoan thign quy dinh lién quan dén xdc dinh quyén sé hitu déi véi
sing ché do ngudi Jao déng a0 ra I co s3 phdp ly ving chic dé gidi quyét
hién qué cdc tranh chip phdt sinh trén thuc t€ Thém vio d6, mot ch€ do
phdp ly day dii hon, phis hgp hon lién quan dén sing ché do ngudi lao déng
120 ra s& chinh [ mot “tdm khién bio v&” danh cho ngudi lao dong (vén yéu
thé hon so vdi ngudi sit dung lao dang wong doanh nghiép), dong thé wrdnh
vigc ngudti stt dung lao déng lai dung “ké hd” chia phdp lngt dé giy bit lg1 cho
ngudti lao dong. Kinh nghuém 6 cdc nude phdt mén sé Ia nguodn tham khio
quan ong gitp Viét Nam hoan thién quy dinh phdp lujt vé vin dé nay. @
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