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Tom tdt 
Ph^n ldn cdc sdng chd trong doanh nghiip duac tao ra Hi ngudi lao ddng. Cdu hoi aUOC 
dgt ra la trong tnfbng hap ndo sdng chd duac tgo ra bdi ngu'oi ho ddng se thudc vi ngUOt^ 
sd dung lao ddng ua trubng hap ndo se thudc vi ngudi lao ddng? Quy djnh ciia LM4t i " 
hau tri tui ndm 2005 (sda ddi, bd sung ndm 2009 vd 2019) v'i vdn di nay vh con 
nhiiu diim hdtc4pchn thtdt phdi duac sda ddi. Trin co sd nghiin cdu phdp lu4.t dta indt 
sd nudc phdt triin nliu Phdp, Diic, Anh va Hoa Kf, bai vidt dua ra nhUng kinh nghiim 
cho plidp lugt Viit Nam dihodn thiin quy dinh nay. 

Til khba: sdng chi', ngu'oi ho ddng, phdp lu4t sd hUu tri tui 
Abstract 

In enterprises, the majority of inventions are created by employees The question is in what 
drcumstances the patent rightsbelong to the employer? The provisions ofthe Vietnamese 
2005 Intellectual Property Law (amended in 2009 and 2019) on this issue still have 
many shortcomings. Through researching legal provisions of some developed countries such 
as France, Germany, the United Kingdom and the United States, this article offers some 
experience to improve Vietnamese Intellectual Property law on this matter. 
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1. Bsft cap cua Luat S6 h a u tri tu6 n a m 2005 (siia ddi, bd sung nSm 
2009 va 2019) ve xac dinh quyfen sd h a u ddi vdi sang ch^ do ngUdi 
lao dOng t£io ra 

Theo di^ni b khoan 1 Dieu 86 Lu|t Sd hflu tri tu^ nam 2005 (siia d6i, 
bd sung nam 2009 va 2019) thi t6 chiJc, ca nhan dau ta kinh phi, phuong ti^n 
vat ch& cho tic gia dildi hinh thiJc giao vi$c, thu6 viec co quy&n dang ky sang 
che', trti trubng hop cac ben co thoa thu4n khac. Theo quy dinh nay, n^u mftt 
ngiibi diigc dau til kinh phi, phuong tien v^t chat de thttc hien m6t nghia vu 
nghien cdu thi sang che - ke't qm cua qua trinh nghien ciJu do - se thuOc v^ 
to chiJc, ca nhan da c^u tu. Vi du, m6t nha khoa hoc dUdc m6t c6ng ty dupc 
pham dau tU kinh phi, phuong tien vat chat d^ thUc hien mOt dU an nghien 
cdu dieu che' ra mot loai thuoc chUa benh. Trong trUcing hop imy, sang che' 
trSn thuoc v^ cong ty dugc pham va ho co quyen nOp dOn dang ky. Trong 
khuon kho doanh nghiep, sang che' duoc thuc hien bdi ngUdi lao ddng khi 
thuc hien mot nhiem vy, mot cong viec dUOc giao hoac dUdc thue bdi ngubi 
sii dung ko dong se thuoc ve chinh ngubi sU dung lao ddng. Ndi each khac, 
r ^ b i sil dung lao dd i^ trd thanh chu sd hUu sang ch^ va cd quyfen dtog ky 
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ddi vdi sang ch^ tren. NgUdi lao dong se dubc hudng cac quyen nhan thM 
ddi vdi sang che". Cu th^, ngUbi lao ddng cd quyfen dUOc ghi tfen la tac gia tren 
bang ddc quyfen sang ch^ va tren cac tai lifeu cdng bd, gidi thifeu vfe sang che. 
Quyfen nhan than cua tac gia sang chfe' duoc quy dinh tai Difeu 122 Lult Sd 
hUu ta' tufe nam 2005 (stfa ddi, bd sung nam 2009 va 2019). Ngoai ra, ngudi 
lao ddng h xic gia sang che' con dUdc nhan thu lao theo quy dinh tai Difeu 135 
Luat Sd hUu tri mfe nam 2005 (sUa ddi, bd sung nam 2009 va 2019). 

Cau hdi dUdc dat ra la nfe'u sang chfe' dudc ngUbi lao ddng tao ra ngoai 
pham vi cdng vifec dUOc giao, dUdc thufe bdi ngUdi sU dung lao ddng thi sang 
chfe' dd se thudc vfe ai, ngUbi lao ddng hay ngUdi sU dung lao ddng? Luat 
Sd hUu tri tue nam 2005 (siia ddi, bd sung nam 2009 va 2019) chUa dua ra 
hudng giai quyfe't drong trUbng hdp nky. Yi du, sang chfe" dUdc ngUbi lao ddng 
tao ra khi khdng dUdc giao nhifem vu bdi ngubi sii dung lao ddng nhung lai 
dUdc thUc hifen nhb vao viec sU dung cac phubng hen ky thuat, cd sd vSt 
ch^t cUa doanh nghifep hay nhb vao vifec sd dung tU Heu do ngUbi sU dung lao 
d d i ^ cung cap thi se thudc vfe ai? Trfen thuc tfe, cd nhi'feu dnh hudng khac cd 
thfe xay ra nhUng lai chUa duoc phap lujt du Ufeu. Day rd rang la mdt b^t cap, 
mdt "16 h d i ^ " vfe chfe dd phap ly ddi vdi sang chfe" do ngUdi lao ddng t^o ra 
trong phap luat sd hUu tri tufe "Viet Nam can phai dUdc hoan thifen. 
2. Quyfen sd hau ddi vdi sang chfe' do ngudi lao ddng tao ra tai mOt 
sd qudc gia thudc hfe thdng dan luat 
2. i . Quyhl sd hitu ddi vdi sdng chd do ngu'cfi lao ddng tc^o ra tai Cdng hba Phdp 

O Phap, chfe dd phap ly vfe sang chfe do ngUbi lao ddng tao ra duOc quy 
dinh tai Difeu L.611-7 Luat Sd hUu ta' tufe (Code de la Propiiete Intellectuelle -
gpi tdt Id CPI). Lujt nay phan bifet ba loai sang chfe" do ngUbi lao ddng tao ra 
tuong Ung vdi cac chfê  dd phap ly khac nhau: inventions de mission (tam dich: 
sang chfe" theo nhifem vu duoc giao), inventions hors mission attrihuables (tam 
dich: sang chfe ngoai nhifem vy duoc giao va cd thfe thudc vfe ngUbi sU dung 
lao ddng) va inventions hors mission non attrihuables (tam dich: sang chfe ngoai 
nhifem vu dUbc giao va khdng thudc vfe ngUbi sU dung lao ddng). 

Sang chfê  theo nhifem vu dU0c giao (inventions de mission) la "nhttng sdng chd 
do ngu'oi lao ddng t^o ra trong khi thuc hiin mdt nhiim vu sdng ehd dupc quy dinh trong 
hpp ddng lao ddng, hogc trong qud tnnh thuc hiin cdng viic dupe ngUbi stt dung ho ddng 
giao mdt cdeh rd riing".^ Theo Difeu L.611-7, cac sang chfe'nay se thudc vfe ngUbi 
sii dung lao ddng. Ndi each khac, chmh ngUbi sii dur^ lao dpng se trd thanh 
chU sb hUu r ^ y tU d^u {titulaire ab initio) dd'i vdi sang chfe'. O day, chung ta cd 
the thay mng ngUdi sii dung lao ddng dUdc hudng toan bb cac quyfen cUa chu 
sd hUu ddi vdi sang chfe phat sinh mdt each tnic tifep ti( vifec ngUbi lao dpng 
thUc hifen nhiem vu sang chfe da duoc thda thuin trong hdp dbng lao ddng.^ 
1 Di'eu L.611-7-1 CPL 
2 Jer6me Passa, Droil de ta propriele induslrielle, Lextenso, Tome 2, 2013, tr. 303, 
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Ngay ca khi trong hpp dbng lao ddng khdng quy dinh nhung ngUdi lao ddng 
da tao ra sar^ chfe theo nhiem vy dUbc g âo trong qua ttinh lam viec dii sing 
chfe cilng diudc vfe ngubi sd dung lao ddng. Theo Difeu L.611-7, nhifem vu 
sai^ chfe" ma ngUdi lao dbng phai thuc hifen cd thfe la nhifem vu thubng xuyferi 
hoac tam thdi. Trach nhifem cua ngUdi sii dung lao ddng la phai chdng minh su 
tdn tai cua mpt nhiem vu sang che' ma ngudi lao dpng dang bi rang budc. MP 
thda thuan bang van ban hay bat cU each thdc nao khac cho phep xac oinh 
mbt nhifem vu sang chfe' gan vdi i^Jiia vu trong hpp ddr^ cua ngUbi lao adng 
dfeu cd the trd thaiih chdng cd. Trong trUdng hpp sar^ chfe' do ngUbi lao ddng 
tao ra thudc ve ngUbi sU dung lao dpng thi ngUdi sd dur^ lao dbng budc phai 
tra cho ngudi lao ddng mdt khoan thu lao bd sung (remuneration supplementaire) 
duOc xac dinh bdi thda udc lao ddng tap thfe, hdp ddng lao ddng hay bang mpt 
van ban khac cd sU thda thuan giUa ngUbi lao dbng va ngUdi sii dung lao ddng-

Ddi vdi cac sang chfe dUdc thuc hifen ngoai nhifem vu dupc giao (inventions 
hors mission), chirih i ^ d i lao ddng da tao ra sang chfe' duoc thda nhan la chii thfe 
quy^n ban d^u cua sang chfe (titulaire ab initio) chd khdng phai ngUbi sd dung 
lao dbng. Db'i vbi nhUng sang chfe nay, phap luat Phap chia thanli hai lo?i: (i) 
sang chfe ngoai nhifem vu dUOc giao va cd dife thubc ve ngUdi sU dung lao ddng; 
(ii) sang che ngoai nhifem vu dupc giao va khdng thupc vfe r ^ b i sd dung lao 
ddng. 

Sang chfe" ngoai nhifem vu dUdc giao va cd th^ thudc ve ngubi sd dung 
lao dpng la nhUng sang chfe' do ngubi lao ddng tao ra trong cac trUdng 
hbp sau: 

Mdt la, trong qud tnnh thue hiin ehUe ndng, nhiim vu etta m'lnh: dd la trUdng 
hbp ngUbi lao ddng khdng dUpc giao mdt nhifem vu sang chfe' cu dife, nhdng 
trong qua trinh thUc hien nhUng chdc nang, nhifem vu cua minh do hdp 
ddng lao ddng quy dinh da tao ra mdt sang chfê .'* 

Hai Id, trong linh vuc hogt ddng aia doanh nghi^: linh vUc boat ddng ciia 
doanh nghifep b day dUbc gidi ban d hoat ddng thUc sU rna doanh nghiep 
dang van hanh. "Vi du, mdt quy trinh mdi, mdt thife't bi lan mUc mdi sd dung 
cho may in dupc sing che trong mdt doanh nghifep san xuat may in;^ mbt bb 
phanh radi danh cho xe cd tai trpng Ibn duoc sang chfe ra trong mdt doaiih 
nghiep san xua't xe tai, xe ben.. .̂  

Jean-Paul Mamn, Droif des inventions de salaries, Litec, 3' ed.. 2015, nr 24; Xem them: CA 
Toulouse, 2' ch , 22 Mars 1999,Juris-Data n' 1999-041449. 
Enc A CaprioL & Assocî s, "Le regime des creations salanees : panorama et solutions", 
Janvier 2008 (Tam dich. Enc A. Caprioli & C<)ng sy, ''Ch^ d<; vS sang tgo Ciia ngUdi lao diJng; 
toan canh va giai phap", thing 01/2008), http://w\vw-capnoh-avocats.com/publications/43. 
propiiete-imelectneUe/llT-regime-creations-salariess, truy ĉ ip ng3.y 10/12/2019. 
CNIS, 10 janv. 1983, aff. 82-3 : Dossiers Brevets 1984, I. 7 (Tjm dich: Uy ban qudc g,a v& 
sang ch^ cila ngiibi lao d<Jng, 10/01/1983, t6 s6 82-3. H& sO sang chg 1984. I, 7) 
CNIS, 21 janv. 1983, aff, 82-4 • Dossiers Brevets 1984, I, 8 (Tgm d4ch- Uy ban qu6c gia vS 

sang chS cila ngdfti lao diJng, 21/01/1983, tb s<S 82-4, H& se) sing ch6 1984,1, 8). 
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Ba la, nhd vdo nhttng kidn thttc hay nhd vdo viie sU dung nhttng thidt bi ky thudt 
dgc thii hay nhUng dtt liiu dupc eung cdp bdi doanh nghiip. 

Trong ba trUdng hdp trfen, sang chfe trUdc tifen van thudc vfe chi'nh ngubi 
lao ddng. Tuy nhifen, ngUdi sd dung lao dbng cd quyfen ddi hbi ngudi lao 
ddng phai chuyfen giao quyfen sd hdu hojc quyfen sd dung mbt ph'an hojc 
toan bb cac quyfen g ^ vdi sang chfe" do.'' Trach nhifem chdng minh sang che 
thudc mdt trong ba trubng hbp trfen day la trach nhifem ciia ngudi sd dung 
lao ddng.^ Ddi lai ngUbi lao ddng phai dUpc nhan mbt khoan ufen hdp ly 
(juste prix) theo phudng phap c6 dinh hay phUbng phap t^ Ife.̂  Difeu L.611-
7 quy dinh i ^ g ngUbi sd dung lao ddng cd quyfen lua chpn yfeu cau ngUbi 
lao dbng phai chuyfen giao toan bd hoac mbt phan quyfen ddi vbi sang chfe'. 
Trong trudng hdp thd nha't (chuyfen giao toan bb), ta't ca cac quyen tm san 
gan vdi sang chfe dUbc chuyfen sang cho ngUbi sd dung lao ddng. Hfe qua la 
r ^ d i sd dung lao ddng se trd thanh chd sd hflu sang che". Trong trubng hop 
thd hai {chuyfen giao mbt phan), ngUbi sd dung lao ddng dupc nhan mdt li-
xSng khai thac sang chd chd khbng cd quyfen sd hdu. NgUbi lao dbng tac gia 
sang chfe" van la chd sd hi3u sang chfe trong trudng hbp nay. NhU vay, cd thfe 
thay dupc i^ng phap luat Phap phan bifet cac sang che dUbc thUc hifen theo 
mbt nhifem vu dupc giao vdi cac sang che khac dfe td dd phan dinh quyfen. 

Cudi cdng, sang chfe ngoai nhifem vu dUbc giao va khbng thubc vfe ngUbi 
sd dung lao dbng la sang chfe" dUbc ngUbi lao dbng tao ra ngoai nhiem vu dUpc 
giao, khbng thudc chdc nang, nhiem vu eda ngUbi lao dbng, khbng thubc 
linh vUc hoat ddng eda doanh r^hiep va cCing khdng nhd vao viec sd dung c6 
sd v4t chat, phupng tien ky thuat hay nhUng dH Heu dupc ngubi sd dung lao 
ddng cung cap. Do vJy, nhdng sang chfe"nay dUdng nhifen thudc vfe ngudi lao 
ddng. Do dd, ngubi sd dung ko dbng khbng cd quyfen budc ngudi lao ddng 
phai chuyen giao cho minh. 
2.2. Quyhl sd hau ddi vdi sdng chd do ngubi lao ddng tgo ra tai Cdng hba 
U^ bang Ehic 

O Ddc, quyfen dd'i vdi sang chfe' do ngudi lao dbng tao ra dUdc difeu chinh 
bdi mbt van ban luat dac thu, dd la Luat vfe Sang chfe cua ngUdi lao ddng 
(Gesetz uber Arbeitnehmererfindungen - gpi tdt Id ArbnErfG) ng3.y 25/7/1957, 
dupc sda ddi, bd sung bdi lu^t n ^ y 24/6/1994.^" 

Luat vfe sang chfe cua ngUbi lao ddng phan bifet hai loai sang chfe do 

' Jacques Larneu, "Le regime juridique des inventions de salanes en France", JoHma/ Patent, 
Japan Patent Attorney Association QPAA). Tokyo. April 2016 

" Annales de la propnete industrielle, artistique et litteraire, Paris, 11 sept 1996. tr. 136 
' Phuong phap c6 dinh {methode forfaitaire) tiic la phUOng phap dCing d^ xac djnh m<it s6 ti&n c6 

dmh ma ngUtJi lao dijng du<Jc nhSn. Con phuOng phap t^ 1§ {methode proportionnelle) xac djnh 
s(5 nfen nguai lao dOng dugc nh^n c5n ciJ vao phSn trim (%) ciia s6 tiSn mi doanh nghi§p lam 
lgi dUdc til vifc sii dung, khai thSc sang chf hay si5 tiSn thu duijc til vifc h-xing sang cM. 

'° Tham khao ban gdc bing ti&g Dttc t?i dja chf: https://www,gesetze-im-intemet de/ 
bundesrecht/arbnerfg/gesamt.pdf, truy c^p n^y 12/12/2019. 

https://www,gesetze-im-intemet
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ngudi ko dbng tao ra: sang chfe' theo nhifem vu (diensterfindungen) va sang chfe 
tu do (freie erfindungen).^^ 

Sang chfe dieo nhifem vu (dienstefindungen) la nhUng sang chfe' dUdc tao 
ra td viec thuc hien boat ddng nghfe nghifep cua ngUbi k o dbng trong doanh 
nghifep (nhu thUc hifen mbt cd i^ vifec xac dinh trong khudn khd eda hbp 
ddng ko ddng hoac mdt nhifem vu dUdc giao bdi ngUbi sd dung lao dpng) 
va nhUng sang chfe dupc tjo ra chu yfe'u dua trfen nhUng kife'n thdc hay nhiing 
phuOng tifen vat cha't ky thuat do ngudi sd dung k o dbng cung cap. Day 
chiiih la tifeu chi quan trong de ngUbi sd dung ko ddng thife't lap quyen cua 
minh ddi vdi sang che' do ngUbi k o dbng tao ra. 

Khac vdi phap luat Phap, theo quy dinh cua phap luat Ddc, ngUbi ko 
ddng ludn k chd sb hflu ban dau (ab initio) eua sang chfe' do minh tao ra. Tuy 
nhifen, ddi vdi nhung sang che theo nhifem vu, ngUdi sd dyng lao ddng co 
quyfen yfeu ciu ngudi lao dbng bat budc phai chuyfen giao cho minh. Can 
nhah manh day k quyfen eda ngUbi sd dung lao dbng. Sang chfe theo nhifem 
vu (diensterfindungen) se trd thanh sang chfe tU do (freie erfindungen) khi ngU5i sU 
dung ko ddng tuyfen bd td bd quyen eua minh bang van ban. Trong tnibng 
hpp ngupc ki, ngUbi sd dung ko dbng cd quyen yfeu cau ngflbi ko dpng 
chuyfen giao (toan bd hoac mdt ph'an) sang ehfe cho minh. Ddi lai, ngflbi sd 
dung lao ddng phai tra mbt khoan thu lao tilbng xdng (vergutung). 

Difeu 4 Ludt ve Sang che cua ngfldi ko dbr^ sd dung tiiuat r ^ "jreie 
eifindungen" (tam dich: sang chfe tu do) dfe phan biet vdi "diensterfindungen" (tam 
dich: sang chfe theo nhiem vu). "Sang chfe tu do" dupc hieu k nhflng sai^ che 
khdng phai "sai^ chfe' theo nhifem vu". Cach goi "sang che ttf do" phan anh 
dflpc ban chat cua lo^ sang chfe nay. Bdi nhung sang chfe nay dupe thflc hifen 
r^oai tat ca nhung nhifem vu dUdc giao, ngoai chUc nang nhiem vu efla ngfldi 
lao ddng theo hpp dbng ko dbng cung nhfl khdi^ cd mdi lien he nao vdi 
doanh nghifep. Day chinh k tifeu chi quan trpng de thiia nhan quyfen sb hflu ciia 
ngudi ko ddng ddi vdi sai^ che loai nay. 

3. Quyfen sd hau ddi vdi sang ch6' do ngudi lao dOng tao ra tai mdt 
sd qudc gia thudc he thdng thdng luat 
3.1. Quyhl sd hau ddi vdi sdng chddo ngudi lao ddng tao ra tgi Vuang qudc Anh 

Tai Anh, quyfen ddi vdi sang ehfe do ngUbi ko dbng tao ra (employees' 
inventions) dupc difeu chinh bbi Luat ve Sang ehfe nam 1977 (Patents Aet 1977). 
Luat nay da dUbc sda ddi bd sung bdi Luat vfe Ban quyen, kifeu dang cdng 
nghiep va sang chfe nam 1988.^-

~ Difeu 4 ArbnErfG. 
'= Tham khao ban gi5c bing ti^ng Anh trfin trang web ciia T6 chile S6 hau tn' me th^ gidi 

WIPO tai dia chi: http://www.wipo mt/edocs/lexdocs/Iaws/en/gb/gb211en.pdf^ tmy cip 
n^y 12/12/2019. Che' dCi phap ly vh sang chi? do ngUfli lao diJng tso ra dutjc quy dmh cti 
Di&u 39 d& DiSu 43 ciia Luit nay. 

http://www.wipo
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Theo Lu^t nay, sang chfe se thubc vfe ngUdi sd dung ko dbng ne'u chung 
dupc tao ra trong qua trinh ngUbi k o dbng thuc hifen nhung cdng viec binh 
thudng thude chdc nang, nhifem vu eda hp hay trong qua tnnh thuc hifen 
nhUng cdng vifec khdr^ phai k nhung cbng vifec binh thubng thudc chdc 
nang, nhifem vu nhung 1^ dUpc giao mdt each rd rang. Chdng ta cd thfe gpi 
nhdng sang chfe' nhu vay la sang chfe theo nhifem vu. Day ehinh k tifeu chi 
dupc ghi nhan trong luat Anh dfe xac dinh quyfen sd hUu cua ngflbi sd dung 
k o ddng ddi vdi sang chfe do r ^ d i lao dbng tao ra. Quy dinh eda phap luit 
Anh cd difem tuong ddng vdi phap luat Phap va Ddc vfe tifeu chi phSn dinh 
quyfen ddi vdi sang chfe do ngubi lao dbng tao ra trong doanh nghifep. Tuy 
nhifen, difem khae bifet Idn giUa cac hfe thdng phap luat nay Hfen quan dfe'n quy 
dinh vfe quyen dupc nhan thu k o cua ngudi ko dbng tac gia sang ehfe. Trong 
khi phap lu^t Phap va Ddc rang budc nghia vu tra thu ko eda ngflbi sd dung 
k o dbng cho ngUdi k o ddng thi phap luat Anh lai quy dinh rit khac ve van 
dfe nay. Cu thfe, theo Difeu 40 UK Patent Act, ngUdi lao ddng cd thfe nhan 
dupc mdt khoan thu lao dupe xac dinh theo Difeu 41 vdi difeu kien phai nbp 
don yfeu cau Ifen Cd quan vfe sd hUu tri tufe Vubng qudc Anh (UK Intellectual 
Property Office - IPO) hoac yfeu c'au Tba an giai quyfe't nhung phai cung ci'p 
chdng cd chdng minh rang ngUbi sd dung lao dbng da nhan dUdc mdt "lpi 
ich dang kfe" (an outstanding benefit)''^^ do vifec sd dung, khai thac sang chfe. Diy 
k mdt quy dinh rat bat ldi dd'i vdi ngUdi ko dbng k tac gia sang chfe bdi trfen 
thUc tfe viec chdng rrdnh nay la difeu khbng hfe dfe dang. 
3.2. Quyhl sd hifu ddi vdi sdng chddo ngubi lao ddng ttio ra tgi Hpp chang 
qudc Hoa Ky 

Tai Hoa Ky, khbng cd luat difeu chinh ve sang chfe* eda r ^ d i lao ddng. 
Hau nhu chi trong lirih vUc cdng va trong nhUng thda thuSn hpp tac nghien 
cdu giua eac ed quan lifen bang vdi eac trUbng dai hpc, cac doanh nghifep mdi 
cb quy dinh difeu ehinh Hfen quan dfe'n sang chfe' ctia ngudi lao dbng cung nhu 
vifec thanh toan thd k o . " Trong linh vuc tU, do thifeu nhflng quy dinh d dp 
Hfen bang cung nhu tifeu bang nfen nguyfen tac tU do hpp dbng dUdc ap dung 
trifet dfe. Trong da sd cac trUbng hbp, ngUbi lao ddng khdng ed quyfen sd hdu 
ddi vdi sang chfe' do minh tao ra trong cbng vifec. Quyfen sd hflu thubng se 
thudc vfe doanh nghifep ndi ma ngflbi lao ddng lam viec.^^ 

Trfen thflc tfe, quyfen sb hdu sai^ chfe do ngUdi ko db i^ tao ra dupc xac 
dinh dUa trfen hbp dbng gifla ngUbi sd dyng ko dbng va ngUbi ko ddng ho$c 
dua Oren hpc thuyfet "hired to invent" (tUbng tfl vdi nguyfen tae "work made for 
hire" duoc ap dung trong linh vUc ban quyfen tai Hoa Ky). Theo hpc thuyfe't 

" Difeu 40 U.K. Patents Act - Thti lao clio ngUSi lao ddng d6i vdi ni<>t s6 sang chfe. 
<* Jean-Paul Martin, tldd, tr, 255. 
'̂  Robert P Merges, "The law and economics of employee inventions". Hazard Journal oJLaw 

and Technology, Vol, 13, No. 1. 1999, cr 2. 
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nay, mbt ngudi ko ddng dupc doanh nghifep thufe dfe giai quyfe't mbt vSh dfe nao 
dd hay dfe thUc hifen cdng vifec sang chfe trong mdt linh vUc nao dd se hi ma 
quyfen sb hUu dbi vdi sang chfe do minh tao ra ngay ca khi khdng cd hpp dong 
bang van ban. Gidi^ nhu nguyfen tac "ivork made for hiie", Tba an cilng xem se 
nhifeu yeu td dfe xic dinh Hfeu rang ngUdi ko ddng cd dflpc thue dfe sang chfe MY 
khdng. Tuy nhifen, khac vdi "work made for hire", hoc tiiuyfe't "hired to invent ̂  
bude ngubi ko dbng phai chuyfen giao ba't ky sang che nao co dUdc trong qua 
trinh km vifec cho doanh nghifep.̂ ^ Nhu vay, theo hpc diuyfe't nay, ngflbi lao 
ddng da dupc doanh nghifep tra lupng de lam vifee theo hop dbng ko ddng nfen 
nhflng sang che do hp tao ra drong qua trinh k m vifec tai doanh nghifep, trong 
thbi gian km vifec, sfe thubc vfe ngUbi sd diing ko dbng. Trong trUbng hbp nay, 
ngUbi lao dbng - tac gia sang chfe' da dupe tra cbng dfe sang tao, dfe cdng hifen 
eho doanh nghifep nfen hg se khbng nhan dUde thfem mdt khoan thu lao nao. 
Tuy vay, hoc thuye't nay vap phai sU clii trich vi tmh thUc dyng eda nd. 

Do thifeu nhung quy dinh phap luat difeu ehinh trong linh vflc nay nfen 
eac doanh nghiep thubng xay dung difeu khoan vfe sang chfê  do ngfldi lao 
dbng tao ra trong hbp dbng lao ddng, bao gbm difeu khoan xac dinh mdc 
thd ko bd sung tra cho ngUdi lao ddng trong trUbng hbp hp tao ra sang che 
mang lai nhifeu gia tri vfe mat kinh tfe' cho doanh nghifep. Dieu nay cd y nghia 
ghi nhan sU sang tao eda ngflbi lao dbng cung nhu khuyfen khich hp tife'p tuc 
tao ra nhflng sang chfe' hUu ich cho doanh nghifep. 

4. Bai hoc kinh nghiem cho Vi0t Nam 
Theo quy dinh eda Luat Sb hUu tri tue nam 2005 (sda ddi, bd sung 

nam 2009 va 2019), difem b khoan 1 Difeu 86 la can cd phap ly dfe phan 
dinh quyfen giUa ngUbi ko ddng va ngUdi sd dung lao dbng ddi vdi sang chfê  
do ngfldi ko dbng tao ra. Theo dd, sang chfe do ngUdi ko ddng tao ra theo 
nhifem vu duoc giao, dupe thufe bbi ngUdi sd dung lao ddng (cd dau tu kmh 
phi, phuong tifen vat ch^t) se diubc vfe ngUdi sd dung lao dbng, trd trUbng 
hpp cac ben cd thda thuin khac. Tuy nhifen, quy dinh nay khdng mang tinh 
bao quat do chi mdi dfe cap trubng hpp sang chfe do ngubi lao ddng tao ra 
theo nhifem vu dupc giao, dupc thufe va dupc da.u tU kinh phi, phUdng tien 
vat chat. NhUng trUbng hpp khac thi Luat Sd hflu tri tufe nam 2005 (sda ddi, 
bd sung nam 2009 va 2019) khbng quy dinh, chang han trUbng hop sang chfe' 
do ngUbi k o ddng tao ra khbng theo nliiem vu dubc giao. 

Tren cO sd nghifen cUu phap luat nudc ngoai, tac gia dfe xua't hfldng 
hoan thifen quy dinh eda Luat Sd hflu tri tufe nam 2005 (sda ddi, bd sung nam 
2009 va 2019) Hfen quan dfe'n vifec phan dinh quyfen db'i vdi sang chfe do ngubi 
lao dbng tao ra nhU sau: 

'* Joshua L. Simmons, "Inventions made for hue", Jau mn/ of Intellectual property and Enterimnment 
law. New York Umversity, Vol. 2, No. 1, 2012, tr 15. 



Thu nhdt, sang chfe do ngubi ko dbng tao ra trong qua trinh thfle hifen 
nhiem vu dUdc giao trong hpp ddng ko ddng, hoac trong qua trinh thflc 
liifen cdng viec dUdc ngUdi sd dung k o ddng giao mbt each rd mng se thudc 
vfe ngudi sd d u i ^ k o ddng. Tuy nhifen, ngUdi sd dung ko ddng phai tra thd 
lao cho ngflbi lao ddng theo quy dinh tai Difeu 135 Luat Sb hflu tri tufe nam 
2005 (sda ddi, bd sung nam 2009 va 2019). 

Thu kai, sang chfe' do ngudi k o ddng tao ra khbng theo nhifem vu dupc 
giao bdi ngudi sd dung k o ddng nhung thupc chdc nang, nhifem vy cua 
ngubi k o dbng hoac nhd vao vifec sd dyng kinh phi, eo sd vat chat, phuOng 
tifen ky thi4t hay tu Ufeu dflpc eung ca'p bdi doanh nghifep se thubc vfe ngflbi 
k o ddng. Tuy nhifen, ngfldi lao ddng se phai chuyfen giao sang chfe khi ngUdi 
sd dyng k o ddng cd yfeu dau. Ddi lai, ngflbi sd dung lao dbng phai tra cho 
ngudi lao ddng mbt khoan tifen dfen bu tUOng xdng. 

Thtt ba, sang ehfe do ngfldi ko dbng tao ra khdng theo nhiem vy dUdc 
giao trong hpp ddng lao dbng hoac trong qua ttinh lam viec, khdng sd dung 
kinh phi, co sd vat ch^t, phUbng tifen ky thuit hay UJ Heu dupe cung cap bbi 
t ^ d i sd dyng k o dbng sfe thupe vfe ngudi k o dbng. Ngudi sd dyng ko dbng 
khbng CO quyfen bubc ngUbi k o ddng phai chuyfen giao sang ehfe do ho tao 
ra trong trUbng hpp r^y. 

Vifec hoan thifen quy dinh Hfen quan deh xac dinh quyfen sd hflu ddi vdi 
sar^ che do ngubi ko ddng tao ra k cb sb phap ly vUr^ ehac dfe giai quyfet 
hifeu qua cac tranh chap phat sinh trfen thUc tfe'. Thfem vao db, mbt chfe db 
phap ly day dd hdn, phu hdp hdn Hfen quan dfen sang chfe do ngfldi ko ddng 
t^o ra se chinh k mdt "tain khifen bao vfe" danli cho ngudi lao ddng (vd'n yfeu 
thfe' hdn so vdi ngUdi sd dung k o ddr^ trong doanh nghifep), ddng thdi tranh 
vifec ngUdi sd dur^ lao ddng lpi dyng "ke hd" eda phap luat dfe gay ba!t lpi cho 
ngflbi lao dbng. Kinh nghifem td cac nUdc phat tnen se la ngudn tham khao 
quan trpng gidp Viet Nam hoan thien quy dinh phap luat vfe vad dfe nay. • 
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